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The laws of our democracy get 
written, passed, enforced, and 
challenged by regular people. 
Through these processes, some-
times state laws get passed that 
violate our natural or Constitu-
tional rights. Sometimes laws get 
passed that are so vague they are 
unenforceable. Sometimes laws 
that seemed reasonable at the 
time they were passed get chal-
lenged in a new era, with a new 
understanding or interpretation of 
rights. Sometimes laws that seem 
fair on the surface end up be-
ing enforced in ways that are 
actually discriminatory. WHPA 
Legislative Watch volunteers 
work to  
 

stay informed about laws and 
legal issues that affect homes-
choolers in Wisconsin. Ten years 
ago, a new law about kindergarten 
and first grade enrollment took 
effect in Wisconsin. The new law 
was reported to require children 
in Wisconsin to attend kindergar-
ten as 5-year-olds before being 
allowed to attend first grade. 
(Hetzner, A., 2009, Oct 6, Gover-
nor Makes Kindergarten Manda-
tory, Milwaukee Journal Sentinel, 
http://archive.jsonline.com/news-
watch/63616317.html). This law 
does not address homeschoolers 
and should not affect homes-

choolers any differently than 
it affects other Wisconsin 
families. However, WHPA 
continues to receive ques-
tions  and concerns from  
parents who want to 
keep their children home 
from kindergarten, some 
of whom are being pres-

sured to enroll in school, 
and are receiving misinformation 
from their local schools. 

This article will examine a bit about 
the history and stated intent of this 
law, and what its passage actually 
means, as well as whether or how 
this law affects homeschoolers.

What is 2009 Wisconsin Act 41?What is 2009 Wisconsin Act 41?
Under Wisconsin law, children 

are not required to attend 
school until age 6 - spe-
cifically, until the year 
the child turns age 6 on 

or before September 1. 
From the ages of 6 to 18, 

children must attend school; 
this is called compulsory atten-
dance, and is codified in Wis Stat 
118.15. Children between the ages 
of 6 and 18 who do not attend 
school regularly are violating this 
law, and are subject to truancy 
enforcement. Receiving instruction 

in a home based private educa-
tional program, or homeschool, is 
a legal substitute for attendance at 
a public or private school. (Wis Stat 
118.15(4)). 

2009 Wisconsin Act 41 changed 
our laws. Now Wisconsin law 
states children who are enrolled in 
5-year-old kindergarten in a public 
or private school must attend reg-
ularly. (Wis Stat 118.15(1)(am)).

The law also says that a school 
board may not enroll a child in the 
first grade in a public school unless 
that child has completed kinder-
garten. (Wis Stat 118.33(6)(cm)(1)).

Finally, the law requires that school 
boards establish policies for ex-
empting children from the kinder-
garten requirement for first grade, 
and for parents to request review

(continued on page 10)
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Quick FactsQuick Facts
✓	 Kindergarten is not 

mandatory in Wisconsin.

✓	 If you choose to enroll 
your child in kindergarten, 
they must attend school 
regularly.

✓	 You have the right to keep 
your child home from 
school until age 6 (see 
article for details).

✓	 You have the right to 
withdraw your child from 
school at any time.

✓	 You have the legal right 
to homeschool your child 
after age 6 at any time, 
for any reason, and for any 
length of time.

✓	 Public schools generally 
must accept any children 
wishing to attend.
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(continued from page 9)

of a denial of exemption. (Wis Stat 
118.33(6)(cm)(2)). This means every 
school district in Wisconsin must 
have an established procedure for 
exempting intended first graders 
from the kindergarten requirement. 
These procedures must include 
an automatic exemption for kids 
moving from a place where kin-
dergarten is not a prerequisite for 
first grade, or where they already 
received an exemption. (Ibid). 
Finally, school districts must have 
procedures for reviewing the denial 
of an exemption, should a parent 
or guardian request one. (Ibid).

What Was the Intent What Was the Intent 
of 2009 Act 41?of 2009 Act 41?
Until 2010, children under the age 
of 6 were not subject to truancy 
action because they were not sub-
ject to the compulsory attendance 
law. At that time, as now, Wiscon-
sin school districts were required 
to offer 5-year-old kindergarten 
(but parents were not required to 
enroll their kids in kindergarten). 
Some time in 2009, apparently, 
someone got concerned enough 
about kindergarten enrollment and 
attendance that they initiated leg-
islation to address it. It is unclear 
as of this writing what suggested 
that 5-year-old truancy was a 
widespread problem or needed to 
be addressed.

At any rate, in 2009, both houses 
of the Wisconsin legislature heard 
and passed bills with new re-
quirements for 5-year-olds (2009 
AB 119, 2009 SB 89). These new 
requirements did not change the 
age of compulsory attendance from 
6 years old to 5 years old, which 
would have been a straightfor-
ward, if controversial, change to 
our laws. Instead, proposals in 
both the Assembly and the Senate, 
required school districts to start re-
quiring parents to show proof that 

their child had already completed 
5-year-old kindergarten before be-
ing allowed to enroll in first grade. 
Both bills required school districts 
to create policies detailing when 
and how a child might be exempt-
ed from this requirement, and laid 
out some specific exemptions those 
policies must include. While home-
schoolers were specifically men-
tioned as exempted in an original 
draft of the senate bill, subsequent 
amendments removed any refer-
ence to homeschoolers. (Wis State 
Legislature Public Hearing Commit-
tee Records, 09hr_SC-Ed_sb0089_
pt01, https://docs.legis.wisconsin.
gov/2009/related/public_hearing_
records/sc_education/bills_reso-
lutions/09hr_sc_ed_sb0089_pt01.
pdf). 

At a public hearing in April, 2009, 
about the Senate version of the 
bill, then-Executive Director of 
WPA (the former name of WHPA), 
Larry Kaseman, testified that WPA 
opposed the bill primarily because 
of the potential hazards to children 
and expenses to taxpayers it would 
incur. He clarified that WPA strong-
ly opposed any reference to home-
schooling in the bill because the 
proposed law was not related to 
homeschooling, and homeschoolers 
should not be treated differently 
under the law from any other stu-
dents. (Ibid). Mr. Kaseman reminded 
the Senate that “bad cases make 
bad law,” meaning that attempting 
to write a law that will affect ev-
eryone to address specific, unusual 
circumstances, generally makes 
laws that end up as nonsensi-
cal. WPA also addressed concerns 
about the legislation in process 
in Newsletter Issues 99 (February 
2009) and 100 (June 2009). 

The author of the senate bill, Sen-
ator Spencer Coggs, also testified 
that day, offering a bewildering in-
sight into the questionable need for 
this law at all. Sen. Coggs stated 

that, in fact, parents not sending 
their children to kindergarten is 
a very rare problem in Wisconsin. 
(Ibid). He cited data from the U.S. 
Department of Education for a 
recent year, showing that there was 
an increase of only 314 students 
from kindergarten to first grade for 
the whole state. He further stat-
ed that it is unknown how many 
of those 314 students moved to 
Wisconsin from out of state, and 
how many had parents who simply 
chose to keep them home until first 
grade. 

Was this bill drafted, amended, 
heard, voted on and passed to 
cover just 314 students who did not 
attend kindergarten before enroll-
ing in first grade? Even that esti-
mate is too high. In March of 2009 
- before Senator Coggs offered his 
testimony - the Legislative Refer-
ence Bureau provided a fiscal esti-
mate for Senate Bill 89, which cited 
this fascinating fact (bold added): 
“In reviewing statewide public 
school enrollment data for the past 
5 years, it appears that there are 
few children who attend first grade 
who have not attended kinder-
garten (an average of 117 children an average of 117 children 
each yeareach year).” (LRB 09-0794/2, Fiscal 
Estimate - 2009 Session, https://
docs.legis.wisconsin.gov/2009/
related/fe/sb89/sb89_dpi.pdf; em-
phasis added) For context, approx-
imately 59,700 students attended 
first grade at a public school in 
each of those years. That means 
this bill was targeted at - at most 
- 0.19% of all public school first 
graders.

From the start, official discussion 
and local reporting were also con-
fusing as to the intended purpose 
of this legislation. For example, The 
Journal Times published an article 
entitled “Lawmakers Want To Make

(continued on page 14)
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(continued from page 10)

Kindergarten Mandatory.” (Smith, 
P., 2009, Feb 27, Lawmakers Want 
To Make Kindergarten Manda-
tory, The Journal Times, https://
journaltimes.com/news/local/
lawmakers-want-to-make-kin-
dergarten-mandatory/arti-
cle_340c07db-c033-5ef1-a4a8-
f592e2f54e5f.html). Despite the 
headline, the text of the article 
clarifies that the intent of these 
bills was not to lower Wisconsin’s 
compulsory attendance age to 5 
years old, but to create a legal 
way for schools to enforce atten-
dance rules for 5-year-olds whose 
parents choose to enroll them in 
kindergarten. As Paul Smith re-
ported, “[Senator] John Lehman 
said the main purpose of that bill 
is to get at the problem of school 
districts making resources available 
for 5-year-olds, parents enrolling 
their children and then not sending 
them to school. ‘I think we need to 
be clear with parents, if you en-
roll your child then they ought to 
be attending,’ Lehman said.” (Ibid.) 
Other contemporary reporting sup-
ports this read of the bill’s intent. 
Reporter Glen Gardner wrote of 
parents who choose to enroll their 
children in 5-year-old kindergar-
ten, “[Under] the bill passed in the 
Legislature, if they do choose to do 
so, they have to follow the same 
laws that govern attendance by 
children in other grades. (Garner, 
G., 2009, Oct 5, WI Kindergarten: 
Showing Up Is Half The Battle, 
Public News Service, https://www.
publicnewsservice.org/2009-10-
05/education/wi-kindergarten-
showing-up-is-half-the-battle/
a10796-1). 

Despite the fact that the bill was in 
great part intended to address inci-
dents when children are enrolled in 
5-year-old kindergarten but do not 
attend regularly, it appears no evi-
dence was offered to show that this 

is a widespread problem among 
Wisconsin kindergartens. 

Another confusing article seems to 
suggest that children themselves 
make their school enrollment plans 
and decisions, opening with this 
statement: “Wisconsin children who 
want to be first-graders will first 
have to attend kindergarten as 
5-year-olds, according to a new 
law enacted Tuesday by Gov. Jim 
Doyle.” (Hetzner). The author also 
writes “this new law is likely not 
to have much impact,” citing the 
average 117 students per year cited 
by the LRB. (Hetzner). The article 
closes with “Families who choose to 
home school their children should 
not be affected.” (Hetzner).

In summary, available evidence 
suggests that one primary intent of 
this law was to allow for truancy 
enforcement against 5-year-olds. 
Because compulsory school atten-
dance does not apply until age 6, 
this was previously not allowed. 
There are good reasons to allow 
schools to enforce attendance and 
truancy against students whose 
parents choose to enroll them. 
There are also good reasons to al-
low flexibility and parental respon-
siveness to the needs of very young 
children. In the end, it appears no 
evidence, other than anecdotal 
testimony, was offered to support 
the suggestion that 5-year-olds 
enrolled in kindergarten were run-
ning rampant across Wisconsin, or 
that failing to attend 5-year-old 
kindergarten regularly was a prob-
lem that existed or needed to be 
corrected. Neither was the straight-
forward and legally clear option 
of lowering the age of compulsory 
school attendance to 5 years old 
taken up.

More difficult to reconcile is the 
implied intent to encourage en-
rollment in 5-year-old kindergar-
ten. Instead of straightforwardly 
mandating kindergarten, this law 

makes an end-run around the 
compulsory attendance law, by 
adding retroactive requirements to 
first grade enrollment. In essence, 
the law now says “You don’t have 
to attend kindergarten,” but when 
you arrive at the point where you 
want to enroll in first grade, the 
law now says “You can’t enroll un-
less you already attended kinder-
garten, unless you meet one of our 
exemptions.” 

There’s one more kicker: as the law 
is written, the “kindergarten pre-
requisite” only applies to students 
entering the first grade. If a parent 
chooses to keep their child home 
from kindergarten, then chooses to 
homeschool, then chooses to enroll 
their child in public school in any 
grade other than first grade, there 
is no requirement to show that 
child attended kindergarten. This 
odd fact of law further highlights 
the questionable intent of this law 
in the first place.

Public Reception and Subsequent Public Reception and Subsequent 
Interpretation of the LawInterpretation of the Law
Even after the bills were passed, 
and signed into law by Gover-
nor Doyle, there was some mixed 
response from the public. (Snyder, 
M., 2010, Aug 02, Is Mandatory 
Kindergarten a Good Idea?, On Mil-
waukee, https://onmilwaukee.com/
articles/newkindergartenlaw). Like 
the research-based concerns Larry 
Kasemen cited in his public hearing 
testimony, both public and private 
school teachers expressed concerns 
about this new law impeding on 
parents’ choices about what’s best 
for their own children. A first grade 
public school teacher supported 
homeschool as a legitimate choice 
for parents, saying a kindergar-
ten education can be achieved in 
multiple ways. (Ibid). One early 
childhood educator said she felt 
“this new law is insulting to par-
ents who wish to homeschool their 
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kids for preschool and kindergar-
ten, because “[...it’s] saying that a 
parent who chooses to keep his or 
her child at home until first grade 
couldn’t possibly do as good of a 
job educating his or her child as a 
kindergarten teacher who has up to 
20 children to look after.” (Ibid). 

Public understanding of the law 
remains murky. WHPA continues to 
receive reports from parents who 
are being told by school officials 
that “kindergarten is mandatory in 
Wisconsin.” Currently the Milwau-
kee Public Schools website hosts a 
section deceptively entitled “Man-
datory Kindergarten Law,” which 
states “The State of Wisconsin has 
established a law requiring stu-
dents to complete kindergarten 
before entering first grade. Schools 
may not enroll a child in first grade 
unless that child has completed 
five-year-old kindergarten.” (MPS, 
https://mps.milwaukee.k12.wi.us/
en/Programs/Early-Childhood-Ed-
ucation.htm). There is no mention 
of the legally required exemptions, 
or the policies related to the ex-
emption process. 

However, written policies for ex-
emptions in MPS do exist and are 
clearly written. MPS policy states 
that one reason a child is exempted 
is “a written request for exemp-
tion by the child’s parent/guardian 
and an approval by a MPS school 
or district administrator.” (MPS, 
https://mps.milwaukee.k12.wi.us/
MPS-English/OBG/Clerk-Services/
MPS-Rules). There are two concerns 
here. First is whether every school 
school official is aware of this 
policy, and whether every parent 
knows how to find it. It’s not intu-
itive or obvious to navigate to the 
“policies” section of the website. 
Second is how the lack of statuto-
ry or district-based guidance for 
administrators giving or refusing 
exemptions is ripe for abuse and 
discrimination. These concerns are 

not unique to MPS.

Madison Metropolitan School Dis-
trict, another large district in the 
state, also clearly spells out how 
a child who did not attend kinder-
garten can be exempted from the 
requirement when enrolling in first 
grade - by satisfactorily completing 
a standardized assessment. (MMSD, 
https://www.madison.k12.wi.us/
early-learning/early-entrance-
to-kindergarten-and-first-grade). 
Kenosha Unified School District 
KUSD provides for no exemptions 
other than moving from out-of 
state, which is required by law. In 
violation of the statute, there is no 
established procedure for review. 
(KUSD, https://www.kusd.edu/sites/
default/files/document-library/
english/5210.pdf). Green Bay Area 
Public School District has a clear 
written policy that requires parents 
asking for an exemption to write a 
letter explaining their request and 
relevant information about their 
child. (GBAPS, https://go.board-
docs.com/wi/gbapsd/Board.nsf/
Public#).

After 10 Years, Enforcement is After 10 Years, Enforcement is 
Unknown and Untestested Unknown and Untestested 
As discussed, WHPA is observing 
public information and receiving 
reports from parents that school 
districts are incorrectly stating 
kindergarten is mandatory in Wis-
consin. However, WHPA is unaware 
of a single case since the law was 
passed of a public school refusing 
to enroll a child in first grade who 
did not complete kindergarten.

Why would this be? First, as dis-
cussed, the number of Wisconsin 
children who did not attend kin-
dergarten before their parents try 
to enroll them in the first grade 
is remarkably small. Second, as 
discussed, some districts already 
have well-established policies that 
properly provide for exemptions. 
But a third important reason is 

that the part of the law that says 
“school districts shall not enroll” 
any child is probably unenforce-
able. 

Under the 14th Amendment of the 
U.S. Constitution, we are all guar-
anteed equal treatment under the 
law. This includes equal treatment 
under the laws of the State of Wis-
consin. Article 10, Section 3 of the 
Constitution of the State of Wiscon-
sin requires the legislature to es-
tablish free public schools, open to 
all children between the ages of 4 
and 20. Wisconsin law also clarifies 
that all public elementary schools 
and high schools shall be free to 
all pupils who reside in the school 
district. (Wis Stat 121.77(1)(a)). 
Other state laws clarify that the 
only exception to schools accepting 
resident students is if the student 
is currently expelled from another 
district. (Wis Stat 120.13(f)(1)).

So, to put 2009 Act 41 in context, 
before the “school districts shall 
not enroll” portion of the law can 
be applied, a parent must attempt 
to enroll in first grade one of those 
0.19% of all Wisconsin first grade 
students who didn’t attend kin-
dergarten. Then the school dis-
trict would have to produce their 
legally-mandated policies regard-
ing exemptions, and based only on 
those policies, refuse to enroll the 
child. Then the parent would have 
to request an exemption, follow-
ing the district policies, and then 
the district would have to deny the 
exemption. Even then the district is 
still required by law to enroll the to enroll the 
child somewherechild somewhere. Nothing in Wis-
consin law allows districts to refuse 
to enroll a child at all.

So would the district try to enroll a 
six- or seven-year-old in kinder-
garten? Even if doing so is develop-
mentally inappropriate? This seems 

(continued on page 16)
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(continued from page 15)

wildly unlikely. Doing so would 
force a child to accept a develop-
mentally inappropriate education, 
and would be difficult for the child, 
difficult for their peers, and diffi-
cult for the teachers. If a district 
were found to be denying requests 
for waivers unequally, that would 
appear to be, and may actually 
be, a violation of 14th Amendment 
rights. Were the parent to then 
pursue legal enforcement of their 
child’s right to a free public edu-
cation, it’s reasonable to expect 
this part of the law could be found 
unenforceable for its improper dis-
criminatory and penalizing effect.

As for the compulsory attendance 
and truancy effects of 2009 Act 41, 
these are also unknown to WHPA. 
First, the compulsory attendance 
parts of the law apply only to 
children whose parents choose to 
enroll them in 5-year-old kin-
dergarten, so there could not be 
any application to homeschoolers. 
Second, because homeschooling 
is not a legal status until age 6, 
children under the age of 6 can-
not be homeschooling, under the 
law. WHPA is not aware of a single 
case of a district attempting to 
apply the 5-year-old kindergarten 
attendance requirement to homes-
choolers.

WHPA is aware, however, of some 
parents who choose to enroll their 
children in 5-year-old kinder-
garten, then decide to withdraw 
them. This is not an issue under 
the law. Parents, not schools nor 
any other government agency, 

choose where their children attend 
school. Compulsory attendance 
law still only applies to children 
ages 6-18. There is nothing in the 
law to compel any child under 6 to 
be enrolled in any school. WHPA is 
not aware of this part of the law 
being court-tested, either. Parents 
wishing to withdraw from any pub-
lic school program can get more 
information here: https://www.
homeschooling-wpa.org/faqs/
withdrawing-from-school/

ConclusionsConclusions
2009 Wisconsin Act 41 has two 
effects. The first makes our com-
pulsory attendance law apply to 
5-year-olds whose parents choose 
to enroll them in kindergarten. The 
second states schools may not 
enroll children in first grade if they 
have not completed kindergarten, 
and schools must establish policies 
about exemptions to that require-
ment.

The record offers no evidence that 
the compulsory attendance part of 
the law was necessary, nor is there 
readily available information about 
whether it has improved school 
attendance, or indeed ever been 
applied. 

There is evidence that the part that 
makes kindergarten required before 
entering first grade was entirely 
unnecessary. Evidence about the 
application of this part of the law 
is mixed. WHPA has no evidence 
that a single child has been denied 
enrollment in first grade under the 
provisions of this law. A brief sur-
vey of current policies shows that 

districts have applied the policies 
requirement unevenly. WHPA has 
not heard of a single request for 
exemption being denied.

In the end, it is best for all Wis-
consin parents to know and un-
derstand the law. Parents who 
choose to keep their children home 
from school until first grade should 
know that it is perfectly legal to do 
so. Parents who keep their chil-
dren home until first grade have 
the right to know the exemptions 
allowed in their district, and to ap-
peal if they disagree with being de-
nied an exemption. Parents should 
know that no public school can 
refuse to enroll their child at all. 
Parents should know that for any 
grade after the first grade, previ-
ous completion of kindergarten is 
not required. Finally, all Wisconsin 
homeschoolers should beware of 
any school policies that specifically 
treat homeschooled students dif-
ferently from any other student.

If your child is enrolled in school 
and you have questions about your 
school district policy, contact your 
district and ask for a copy of their 
policies. 

If you or someone you know with a 
kindergarten aged child has ques-
tions or has experienced difficul-
ties staying home until age 6 or 
withdrawing from school, please 
contact WHPA. When we each use 
accurate information to advocate 
for our own families, we strengthen 
and support WHPA’s grassroots ef-
forts to protect our very reasonable 
homeschooling law.    
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